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On June 14, 2007, we granted in part Exelon's notion to
strike plaintiffs' class allegations fromthe conplaint, finding
that "plaintiffs could, within the bounds of [their] conplaint,
nove to certify a class based predom nantly on their allegations
of systemc discrimnation.”" Oder of June 14, 2007 (docket
entry # 26) ("June 14 Order") T (hh). Plaintiffs, for reasons
t hat we cannot fathom have ignored this advice (and, indeed,
nearly all of the June 14 Order) and now ask us to certify a
class that |lacks any unifying principle and is unsupported by the
statistical evidence they have produced. They |eave us no choice

but to deny their notion.

Factual and Procedural Background

The eight naned plaintiffs are black current or forner
enpl oyees of two Exelon entities in the Philadel phia area, PECO
and Exel on Busi ness Services Conpany ("EBS'). They allege that
Exelon's facially neutral ' review and pronotion practices
"grant[] managers discretion to discrimnate agai nst Bl ack

enpl oyees.” Pl. Mem at 7. |In particular, plaintiffs challenge

! Plaintiffs do not dispute that the practices they
chal l enge are facially neutral



Exel on' s enpl oyee eval uati on procedure, its talent spotting or 9-
box process, its pronotion decisions, and its conpensation
deci si ons. ?

On April 23, 2007, Exelon noved to strike the class
allegations fromplaintiffs' conplaint, claimng that plaintiffs
could prove no facts, consistent with their conplaint, that would
warrant class certification. W found that, because plaintiffs
sought significant nonetary relief in the formof back pay, and
because that relief was not incidental to the requested
declaratory and injunctive relief, certification under Fed. R
Cv. P. 23(b)(2) was inappropriate. W therefore struck the Rule
23(b)(2) allegations fromthe conplaint. Wth regard to
plaintiffs' Rule 23(b)(3) clainms, we found that, although nost of
plaintiffs' allegations were not anenable to class-w de proof, it
was at | east conceivable that plaintiffs could seek certification
of a class that could neet the requirenents of Rule 23. W
therefore denied Exelon's notion with respect to plaintiffs' Rule
23(b) (3) clains.

Plaintiffs now ask us to certify a class consisting of:

Al Bl ack exenpt enpl oyees of the Exel on

subsidiaries or affiliates PECO and Exel on
Busi ness Servi ces Conpany enployed within the

> Al though plaintiffs include in their volumi nous brief
nearly forty pages detailing the specific allegations of the
nanmed plaintiffs, we will not review themhere. The only issue
before us at this stage is the suitability of this litigation for
class action resolution. The named plaintiffs' allegations,
whi ch are necessarily specific to their particular situations,
cannot denonstrate the requisite commonality and are, therefore,
not directly relevant to the notion before us in as nuch as they
bring into sharper focus the reasons why class treatnent is
I nappropri ate.



Phi | adel phia area at any tinme during the

peri od Cctober 24, 2002 to the present who
have been or may be subjected to Exelon’s
chal | enged policies and practices that deny
Bl ack exenpt enpl oyees equal opportunity with
respect to conpensation, pronotions and

per f or mance eval uati ons.

Pl. Mem at 2.
1. Analysis

The class action device is appropriate in cases where
it "saves the resources of both the courts and the parties by
permtting an issue potentially affecting every [class nenber] to
be litigated in an econom cal fashion under Rule 23." Cenera

Tel. Co. of the Sw. v. Falcon, 457 U S. 147, 155 (1982) (quoting

Califano v. Yamasaki, 442 U. S. 682, 701 (1979)). dass actions

exist "not to penalize defendants, but to facilitate the
resolution of conplex clains affecting potentially |arge nunbers

of simlarly situated litigants.” Donaldson v. Exelon Corp.,

2006 W. 2668573 (E.D. Pa. Sept. 14, 2006) at *1.
In order to be certified as representatives of a cl ass,
the named plaintiffs nust show that:

(1) the class is so nunerous that joinder of
all menmbers is inpracticable, (2) there are
guestions of law or fact common to the class,
(3) the clains or defenses of the
representative parties are typical of the
clainms or defenses of the class, and (4) the
representative parties will fairly and
adequately protect the interests of the

cl ass.

Fed R Cv. P. 23(a). In addition, the class action nust be of
one of the types identified in Rule 23(b). Choosing to ignore
our ruling that struck the Rule 23(b)(2) clains fromthe

conplaint, plaintiffs seek certification under both Rule 23(b)(2)



and Rule 23(b)(3). Rule 23(b)(2) provides for class actions
agai nst defendants who have "acted or refused to act on grounds
generally applicable to the class, thereby maki ng appropriate
final injunctive relief or corresponding declaratory relief with
respect to the class as a whole.” Rule 23(b)(3) permts class
actions where we find that "the questions of |aw or fact common
to the nenbers of the class predom nate over any questions
affecting only individual nenbers, and that a class action is
superior to other avail able nmethods for the fair and efficient
adj udi cation of the controversy."

A. The O ass Descri ption

As a prelimnary matter, we note that plaintiffs' class
description itself defies straightforward certification

The proposed class includes black enpl oyees in the
requi site divisions and | ocations "who have been or nmay be
subjected to Exelon’s chall enged policies and practices that deny
Bl ack exenpt enpl oyees equal opportunity with respect to
conpensati on, pronotions and performance evaluations." This
definition nakes nenbership in the class dependent on a
determ nation that the chall enged policies discrimnate agai nst
bl ack enployees. 1In order to determ ne who is a nenber of this
class, we nust first determne which, if any, policies and
practices deny bl ack enpl oyees equal opportunity and then
determ ne which enpl oyees are subject to those policies.
Plaintiffs provide us with neither sufficient evidence to nake
that determ nation nor any inkling of how we m ght do so at this

juncture before the conpletion of nerits discovery. 1In the first
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i nstance, therefore, we cannot certify such a class because we
cannot, on the factual record before us, determ ne concl usively
that anyone is, in fact, a nenber of such a class since doing so
woul d necessitate concluding that the challenged policies are, in

fact, discrimnatory.?

B. Expert Reports

The parties have submtted conpeting expert reports in
support of their respective views of the statistical evidence in
this case. Because of this, resolution of class certification
will require some inquiry into the nerits of plaintiffs' clains.

In order to resolve the issue of class certification, we are

permtted to undertake such an inquiry. Newton v. Merrill Lynch

Pierce, Fenner & Smth, 259 F.3d 154, 168 (3d G r. 2002). W

have noted before, however, that we should "limt that inquiry to

t he m ni mrum necessary at this juncture.” 1n re Hydrogen Peroxide

Antitrust Litig., 240 F.R D. 163, 170 (E. D. Pa. 2007).

Plaintiffs' burden at this stage in the litigation is
only to denonstrate that they neet the requirenents of Rule 23.
There is no requirement to prove the elenents of their claim* but
only to prove that those elenents are anenable to resolution in a

class action format. W are, therefore, not permtted to weigh

® W also note, only in passing, that it is not at al
clear to us that an enpl oyee who "nmay be subjected"” to a
chal l enged policy in the future has a ripe claimunder Title VII
Since neither party addressed this issue inits briefs, we wll
sinply nention it and nove on.

* This is true except insofar as their class definition
is based on a liability determnation. See supra 8 II.A
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the parties' expert reports agai nst each other and nmake
credibility determnations. That is a question for a jury. See
id. at 171. To the extent, however, that uncontroverted el enents
of defendant's expert report denonstrate that the case is
unsuitable for class resolution or identify ways in which
plaintiffs' analysis is inconplete, that is a proper subject of
inquiry at this stage.

A class action plaintiff ina Title VIl action nust
ei ther show that a particular policy is discrimnatory on its
face or nust denonstrate that the policy has a discrimnatory
i npact on nmenbers of the protected class. Here, as in nost cases
of this sort, plaintiffs intend® to neet this burden with
statistical evidence. Plaintiffs' expert, Dr. Mark R
Killingsworth, perforned a series of statistical analyses on
Exel on's human resources data in search of evidence of

discrimnatory effects.

1. Pay Differentia

Dr. Killingsworth's first analysis | ooked at pay
differential based on race for the years 2002-2006. |In each of
t hose years he found a statistically significant differential

bet ween the pay of white enployees and that of black enpl oyees,

® Because plaintiffs need not actually neet their
burden at this tinme, their intent is sufficient for class
certification purposes.



controlling for the effects of sex, education, age, years of
service, veteran status, and citizenship status. ®
In relation to this finding, the parties hotly debate

the inpact of the Supreme Court's recent decision in Ledbetter v.

Goodyear Tire & Rubber Co., 127 S. C. 2162 (2007). In

Ledbetter, the Court found that for purposes of calculating the
[imtations period during which a plaintiff nust file an EEOC
charge, the relevant date was the date of the adverse enpl oynent
action, not the date of the |atest paycheck that reflected the
effect of that action. |In other words, where an enpl oyee's pay
has been artificially depressed because of a discrimnatory act,
the nere issuance of a paycheck is not a further discrimnatory
act and does not restart the Iimtations period.

Plaintiffs argue’ that Ledbetter was not a pattern or

® Killingsworth performed a second set of cal cul ations
that also controlled for business unit and performance eval uation
rating.

" Plaintiffs make this argument only in their reply
brief. Exelon has taken the unusual step of filing a response in
opposition to plaintiffs' notion for leave to file a reply.

Exel on attaches to that response an e-nmail in which plaintiffs
counsel specifically agreed not to file a reply brief. Al though
we are dismayed at counsel's decision to ignore his prior
agreenent with opposing counsel and seek to file a reply brief
anyway, because we resolve the underlying notion agai nst
plaintiffs we think it prudent to consider all of their
argunents, even those that we woul d ot herw se strike.
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practice case and, therefore, is distinguishable fromthe facts
here. That is correct, as far as it goes. Plaintiffs go on to
contend, nuch nore dubiously, that Ledbetter does not "even apply
to pattern or practice cases, such as this one.” Pl. Rep. at 20.
In support of that proposition, plaintiffs cite three cases, all
of which were decided before Ledbetter, and none of which binds
us here.®

In a pattern or practice case, a plaintiff nust show
that "racial discrimnation was the conpany's standard operating
procedure -- the regular rather than the unusual practice.”

Cooper v. Fed. Reserve Bank, 467 U. S. 867, 876 (1984) (quoting

Teansters v. United States, 431 U. S. 324, 336 (1977)). At the

very least, this requires plaintiffs to denonstrate, either
through direct or statistical evidence, specific discrimnatory
acts that took place during the class period that could give rise
to such an inference. It is not sufficient for plaintiffs to

identify "sporadic acts of discrimnation.” Robinson v. Mtro-

North Commuter R R, 267 F.3d 147, 158 (2d Cr. 2001) (citing

Teansters, 431 U. S. at 336). Though Ledbetter may not apply

directly to the facts here, that case specifically held that, so

9 n

long as the pay structure itself is not discrimnatory, a new

8 The only Third Circuit case that plaintiffs cite,
McAl eese v. Brennan, 483 F.3d 206 (3d Cr. 2007), is a case
dealing with the continuing violations doctrine in the context of
habeas corpus clainms. |Its relevance here, particularly where
there is an intervening Suprene Court decision, is |limted at
best .

® This requirenent arises out of the Court's decision
in Bazenmore v. Friday, 478 U.S. 385 (1986) (per curian). There,
(continued...)




Title VII1 violation does not occur . . . when an enpl oyer issues
paychecks pursuant to a systemthat is facially nondiscrimnatory
and neutrally applied.” 127 S. C. at 2174 (internal quotation
omtted). Ledbetter nakes clear that this is true even if the
paycheck is less than it would have been absent a prior
di scrimnatory act.

Plaintiffs here do not allege that the pay structure
itself was in any way discrimnatory. Thus, a show ng of
di sparate pay does not, by itself, denonstrate any discrimnatory
action taken during the class period. Although Dr.
Killingsworth's findings could be indicative of sone
di scrimnation on Exelon's part, he is unable to Iink themto any
action that was taken during the proposed class period. Thus,
for purposes of denonstrating that the putative class nenbers
were the victins of a pattern or practice of discrimnation

during the class period alleged, his findings are not probative.

Even were Dr. Killingsworth's findings relevant to the
i ssues before us, they would be of limted probative val ue
because they fail to nake any allowance for job duties. A Title
VIl claimbased on disparities in conpensation requires a show ng

that the jobs being conpared are at | east substantially equal.

°C...continued)
two fornerly segregated enpl oyers had nerged, but had retained
separate pay structures. Thus, white enployees and bl ack
enpl oyees were paid based on different pay scales. The Court
hel d that, under those circunstances, each paycheck was a
separate discrimnatory act because it involved the use of a
facially discrimnatory pay scale. Ledbetter distinguished
Bazenore by limting it to cases in which the pay structure
itself was discrimnatory. Since there are no allegations of
discrimnatory pay structure here, Bazenore does not apply.
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See, e.q., GQunther v. Washington County, 623 F.2d 1303 (9th Gr.)

aff'd 452 U S. 161 (1979); Or v. Frank R MacNeill & Son, Inc.,

511 F.2d 166 (5th Gr. 1975). Dr. Killingswrth's analysis

i ncl udes no factor for job duties, and only exam nes each

enpl oyee's business unit. Thus, even had plaintiffs clained

di scrimnation by reason of pay disparity, which they have not,
Dr. Killingsworth's findings would be insufficient to support

class certification on those grounds.

2. Enpl oyee G ade Level
Dr. Killingsworth's report next exam nes enpl oyee grade
| evel . Non-executive enpl oyees at Exelon are categorized into

si x compensation grades, nunbered EO1 to EO6, with EO1l the | owest
grade and EO6 the highest. Dr. Killingsworth's analysis finds
that, at least in 2005 and 2006, *° bl ack enpl oyees are under -
represented in the higher salary grades to a statistically
significant degree.

Fromplaintiffs' perspective, however, this finding
suffers fromthe same defect as Dr. Killingsworth's conpensation
analysis: nothing ties it to Exelon's allegedly discrimnatory
actions during the class period. This is especially true because
plaintiffs' conplaint contains no allegations of discrimnatory
hiring. There is clearly a strong correlation between the grade

an enployee is hired into and his or her grade in sone subsequent

1 And also in 2004 if business unit and performance
evaluation rating are not considered.
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year.' Thus, for nost enployees, the only Exelon action that
determ nes their grade is the hiring decision, a decision that is
not at issue in this case.

Because Dr. Killingsworth's findings as to conpensation
and grade are not probative of plaintiffs' clains, we wll
consider only his findings as to perfornmance eval uati on and

pronotion in evaluating plaintiffs' notion.

C. Rul e 23(a) Requirenents

Rul e 23(a) inposes four requirenents on parties who
seek class status for their clainms: nunerosity, comonality,

typicality, and adequacy. W will address each in turn bel ow

1. Nunerosity

Rul e 23(a)(1) requires that the class be "so nunerous
that joinder of all nenbers is inpracticable.” Exelon does not
explicitly challenge nunerosity, but notes the factual
difficulties presented by the proposed class definition. See
Def. Mem at 23 n.10. W have already discussed these at sone
length. See supra 8 I1.A Plaintiffs claimthat the class
contains precisely 195 nenbers. See PI. Mem at 66. This nunber
i ncludes all black enpl oyees enployed in the relevant units and

| ocati ons between COctober 24, 2002 and the cutoff date for the

" I'n 2006, for exanple, there were thirty-eight
pronotions to a new pay grade anong 614 enpl oyees in the rel evant
groups, according to defendant's expert report. See Def. Mem
ex. 2, app. B at 8. Even examning the entire class period, nost
of the rel evant enpl oyees were never pronoted and so remained in
the sanme pay grade for the entire tine.
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data that Dr. Killingsworth analyzed. > See Pl. Mem ex 1 at 2
n.1. Wile plaintiffs obviously believe that all such enpl oyees
neet the factual requirenents they have included in their
proposed class definition, it is far fromclear that this is
true. Because plaintiffs' proposed class certification has far
greater problens, however, we will not dwell on the nunerosity
question but wll instead rely on the deficiencies that are clear

to us on the current record.

2. Commonal ity

Many courts have found the comonality requirenment to
present a relatively |ow bar because the proponent of class
status need only show a single common issue of |aw or fact. See,

e.q., Baby Neal ex rel. Kanter v. Casey, 43 F.3d 48, 56 (3d Gr.

1994). It is not, however, sufficient nmerely to show a factua

or |legal question that nust be answered for each class nenber.
The proponent of class certification nust show that class nmenbers
share a common questi on whose answer is anenable to class-w de
resolution. As the Supreme Court has phrased it, the issues in a
class action should "turn on questions of |aw applicable in the
sane manner to each nenber of the class.” Falcon, 457 U S. at
155 (quoting Califano, 442 U.S. at 701). "[I]f broad
discrimnation is the only common denominator in the class, this

does not satisfy the commnality requirenent.” Webb v. Merck &

Co., 206 F.R D. 399, 404 (E.D. Pa. 2002) (quoting Zachery v.

2 The record does not reveal what that cutoff date
was, but, given that the proposed class continues until "the
present," this nunber cannot be precisely accurate.

12



Texaco Exploration & Prod., 185 F.R D. 230, 238 (WD. Tex.
1999)).

Plaintiffs purport to identify several conmon questions
of law and fact to support their notion, see PI. Mem at 67, but
al t hough sone of these questions may be relevant to the clains of
all class nenbers, they are not suitable for class resol ution.
Those questions that would potentially be anenable to resol ution
on a class-w de basis are not applicable to all class nenbers.

For exanple, plaintiffs' first proposed question is
"whet her PECO s performance eval uation policy or practices
negatively inpact C ass nenbers.” |d. Wre a question of this
sort suitable to denpobnstrate commonal ity, that requirenent would
beconme a puff of snoke. Plaintiffs could sinply propose the
guestion "has enpl oyer discrimnated agai nst class nenbers" and
al ways neet the commonal ity requirenent. Qoviously, sonething
nore i s necessary.

Even were this question sufficient, plaintiffs have
failed to show that it is anenable to class-wi de proof. The
rel evant statistical evidence that plaintiffs have presented
applies only to subsets of the class: enpl oyees who have been
deni ed pronotions and enpl oyees who have recei ved poor
performance eval uations. Even were this statistical evidence
sufficient to warrant certification of sone class, it could not
support certification of a class as broad as that which
plaintiffs propose here.

O her supposedly conmon questions that plaintiffs

identify apply only to a snall fraction of the proposed cl ass.
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The question "whether Class nenbers are less |likely to be
pronoted into internediate- or high-level salary grades than are
otherwi se-simlar Wiite enployees,” id., for exanple, only
applies to class nenbers who were eligible for a pronotion into
t hose grades. *

O her questions, such as "whether C ass nenbers are
less likely to be in high-level salary grades,” id., are sinply
irrelevant to a Title VII suit. As we discussed above, it is not
sufficient for plaintiffs nmerely to identify a disparity in the
representation of black enployees in higher salary grades. They
must al so identify a pattern or practice of enploynent decisions
during the class period that has resulted in this disparity.
Because they have failed to do so, the existence of the disparity
is not probative of a Title VII violation.

This is, in fact, the biggest problemwth plaintiffs’
claimto commonality: they have failed to identify a policy,
practice, or procedure that is the root of the alleged harmfor
all class nenbers. While sone class nenbers have all egedly been
harnmed as a result of receiving artificially | ow performance

evaluations, see, e.qg., id. at 19-27 (describing the allegations

of Vilna Gaston, Stacy Barnes, and Angel a George), others have
been deni ed pronotions for which they claimto be qualified, see,

e.g., id. at 38-41 (describing the allegations of Janmes Lary).

3 At the very least, eligibility includes being
qualified for a job in one of the described grades. There is no
evidence (and, indeed, it is highly inprobable) that all class
nmenbers are even arguably qualified for a position in the
i nternmedi ate and hi gher salary grades.
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The problemis that "Title VIl prohibits discrimnatory

enpl oynent practices, not an abstract policy of discrimnation.”
Fal con, 457 U. S. at 159 n.15. Allegations of a broad policy of
discrimnation will support a Title VII claimonly where they are
supported by "significant proof"” that the policy "manifested
itself in hiring and pronotion practices in the sane general
fashion." [d. Here, plaintiffs offer as proof only the various
experi ences of the eight naned plaintiffs and statistical

evi dence that weakly suggests sone disparity in the treatnent of
bl ack enpl oyees at sone tine. That is not sufficient to allow us
to certify the broad class plaintiffs propose here.

We find this case remarkably sinmilar to Wbb' where
plaintiffs sought to certify a class of all black enpl oyees in
two of Merck's divisions. There, as here, the class consisted of
"enpl oyees in a nultitude of occupations” and naned plaintiffs
who al l eged they "were the victins of a nmyriad of discrimnatory
practices.” 206 F.R D. at 405. There, as here, the clains were
based on "individual decisions nade by [rmany] i ndividual nanagers

all of whom had varyi ng degrees of autonony over
conpensati on and pronotion decisions.” 1d. at 406.

I n Webb, Judge Wi ner expressed concern with the
effects of finding that an enployer could be |liable under Title
VIl if it granted its nmanagers sone, but not total, discretion in
eval uating enpl oyees. "[A] decision by a conpany to give

managers the discretion to make enpl oynent deci sions, and the

4 Webb was, perhaps not surprisingly, brought by some
of the sane plaintiffs' counsel as this case.
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subsequent exercise of that discretion by sonme nmanagers in a
discrimnatory manner, is not tantanount to a decision by a
conpany to pursue a systematic, conpanyw de policy of intentional
discrimnation, i.e., a pattern or practice of discrimnation."

Id. (quoting Sperling v. Hoffrmann-LaRoche, Inc., 924 F. Supp.

1346, 1363 (D.N.J. 1996)). W share our |ate colleague's
concern. |f the evidence here suffices to certify a class of al
bl ack enpl oyees, every enployer that gives its nanagers
discretion in enploynent matters will face a simlar suit. Title
VI sinply does not supply such a blunt instrunent.

We should al so note that our decision in no way
forecloses a renedy for any enpl oyees who may have been the
victinms of discrimnatory acts. Those enpl oyees, including the
nanmed plaintiffs here, still have a renmedy under Title VII if
they can prove the elenents of a discrimnation claim W are
unw | I'ing, however, to find that the discretion Exelon granted to
its managers represented a conpanywi de policy of intentiona
di scrim nati on.

We therefore find that plaintiffs have failed to

satisfy the commonality requirenent of Fed. R Cv. P. 23(a)(2).

3. Typicality

The next requirenment of Rule 23 is that the proponent
of class certification nust denonstrate that the clains of the
nanmed parties are typical of the clains of the class as a whole.
"[T]ypicality entails an inquiry whether 'the named plaintiff's

i ndi vidual circunstances are nmarkedly different or . . . the
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| egal theory upon which the clains are based differs fromthat
upon which the clains of other class nenbers will perforce be

based.'" Eisenberg v. Gagnon, 766 F.2d 770, 786 (3d Cr. 1985)

(quoting Weiss v. York Hospital, 745 F.2d 786, 809 n.36 (3d Cr.

1984)).

Plaintiffs are correct to argue that the fact that the
nanmed plaintiffs suffered different injuries than other nenbers
of the class is not a per se bar to a finding of typicality.
"Where an action challenges a policy or practice, the naned
plaintiffs suffering one specific injury fromthe practice can
represent a class suffering other injuries, so long as all the
injuries are shown to result fromthe practice.” Baby Neal, 43
F.3d at 58. But here, as we discussed above, plaintiffs have
failed to show a practice fromwhich an injury to each cl ass
menber resulted. Plaintiffs can be typical either because they
suffered the same injury or were injured by the sane practice as
ot her class nenbers. Here, however, nanmed plaintiffs can show
neit her.

Where the nanmed defendants are subject to particul ar
defenses, that will also frequently defeat typicality. See
Donal dson, 2006 W. 2668573 at *4. This is because, where
plaintiffs are subject to specific defenses, there is a great
risk that the litigation wll devolve into an endl ess series of
individual trials, the very result the typicality requirenent is
designed to avert. Here, for exanple, two of the plaintiffs were
al | egedly deni ed pronotions and sal ary increases because they had

been pl aced on Perfornmance | nprovenent Plans ("PlIPs") for
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| egitimte reasons. Exelon has already raised this issue and
will certainly do so again at trial. Since plaintiffs propose
trying the individual clains together with classwide liability,
see Pl. Mem at 85, these individual issues are very likely to
swanp the litigation. *

For these reasons, we find that plaintiffs do not neet

the typicality requirenent of Rule 23(a)(3).

4. Adequacy

The adequacy inquiry "serves to uncover conflicts of
i nterest between nanmed parties and the class they seek to

represent.” Anthem Prods., Inc. v. Wndsor, 521 U S. 592, 625

(1997). Al though Exelon raises a nunber of concerns about
plaintiffs' adequacy, because these are largely bound up with
plaintiffs' attenpt to resurrect the Rule 23(b)(2) issue and
because we have plenty of other reasons to deny plaintiffs'

notion, we will defer this discussion to the next section.

D. Plaintiffs' Mtion to Anend

In the mdst of the class certification process,
plaintiffs also seek | eave to anend their conplaint. Plaintiffs

assert that they are seeking this anendnent in order to narrow

> Because the class action is a device born not of
absol ute right but of procedural conveni ence, we need not nake
nore specific factual findings to bolster our concern that these
i ndi vidual issues are likely to overrun the underlying
l[itigation. W think it clear that granting class certification
in this case would not "save[] the resources of both the courts
and the parties by permtting an i ssue potentially affecting
every [class nenber] to be litigated in an econom cal fashion."
Califano, 442 U S. at 701. W need not find that defendant has
proven that to be so.
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the issues in the case, clarify the policies they are
chal | engi ng, and make clear their intention not to seek
conpensatory and punitive damages on behal f of the cl ass.

It appears to us, however, that the primary reason for
seeking to anend the conplaint is to reinstate the Rule 23(b)(2)
al l egations we struck fromthe conplaint in our June 14 O der.
Regardl ess of plaintiffs' reasons for seeking | eave to anend,
their delay in doing so, the potential prejudice to defendant's
desire to speedily resolve this case, and the futility of the
anendnents they seek to nake all support our denial of their
not i on.

Fed. R Cv. P. 15(a) tells us that |eave to anend the
conpl aint "shall be freely given when justice so requires.” The
Suprenme Court has held that if a notion to anmend is denied, the
court nust state its reasons. The Court |isted several reasons
why a court m ght do so: "undue delay, bad faith or dilatory
notive on the part of the novant, repeated failure to cure
defici enci es by anendnents previously allowed, undue prejudice to
t he opposing party by virtue of allowance of the anendnent,
futility of amendnent." Foman v. Davis, 371 U S. 178, 182
(1962) . '°

In response to Exelon's notion to strike class
allegations fromthe conplaint, plaintiffs stated that they "did

not oppose" striking conpensatory and punitive danage cl ai ns on

' Despite plaintiffs' inplication otherw se, the
Suprenme Court manifestly intended this to be a non-exclusive |ist
since it prefaced the list with the phrase "such as" and ended it
wth "etc." 1d.
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behal f of the class.' W noted that, because Exel on had not
nmoved to stri ke those allegations, renoving themwuld require a
notion under Rule 15(a) or a stipulation anong the parties. See
June 14 Order at 3 n.3. Inexplicably, however, plaintiffs waited
nore than four nonths to nmake such a notion.

Further, plaintiffs' proposed second anended conpl ai nt
fails to acconplish its stated goals. Although plaintiffs
purport to disclaimany right to conpensatory and punitive
damages on behal f of the class, they ask us to enter judgnent
"for all available renedi es and danages under |aw and equity."
2d Am Conpl., Prayer for Relief, § (f). Although plaintiffs
purport to clarify the definition of the class, as we have
di scussed above, the only substantive change to the cl ass
definition -- the addition of the requirenent that the policies
at issue are discrimnatory -- actually conplicates class
certification. The proposed anendnent al so purports to clarify
the allegations of the naned plaintiffs and the policies being
challenged. While this is a | audabl e goal, seeking these
clarifications after the close of class discovery does not help
to apprise defendant of the basis for plaintiffs' suit, which is,
after all, the primary purpose of a clear conplaint.

Finally, plaintiffs seek to anmend the conplaint to nane

8

t he proper defendants, *® claimng that "because discovery

" Tellingly, the named plaintiffs have never suggested
that they would be willing to forgo these renedi es on behal f of
t hensel ves.

®Inthe reply brief plaintiffs seek leave to file in
(continued...)
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reveal ed that sone of the Nanmed Plaintiffs worked for Exelon

Busi ness Servi ces Conpany at sone point during the proposed cl ass

period," it should also be a defendant. PI. Mem at 3*° n.1.

The claimthat EBS s role as a defendant was only revealed in

di scovery is preposterous. Two of the named plaintiffs filed

PHRC conpl ai nts against EBS in 2004 and 2005. See Def. Resp

exs. 15 & 16. For plaintiffs to claimthat they have only now

di scovered that EBS is a proper defendant strains credulity.
Plaintiffs' delay in filing this notion would itself be

sufficient reason to deny it, but we nust also be concerned with

potential prejudice to the defendant. Although plaintiffs

blithely claimthat no additional discovery is required, the

proposed amendnent to the conplaint -- which adds an additi onal
defendant -- at the very l|least requires Exelon to undertake
addi tional investigation, a process which will likely turn up

addi ti onal responsive docunents. Further, because the proposed
anmendnent substantially changes the proposed class definition, it
may, in fact, require significant additional discovery,

notw t hstandi ng plaintiffs' soothing and unsupported claimto the

18(...continued)

relation to this notion, plaintiffs assert that they have

W t hdrawn this proposed anendnent. Pl. Rep. at 8. As far as we
can ascertain, the docket does not reflect this wthdrawal.

There is no way for us to know what ot her undocunented

nodi fications plaintiffs have nade to their proposed anended
conpl ai nt or whether they have di scussed themw th defendant. W
nmust, therefore, decide the notion that has actually been filed
with the Court, a notion which includes the anendnent to add EBS.

¥ Actually, plaintiffs' brief |acks page nunbers.
Fortunately, it is short enough that we can count its pages
before running out of fingers. |In the future, however, we would
appreciate the courtesy of nunbered pages for ease of reference.
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contrary. The result of granting this anendnent would be to
further delay this case, which is already nore than a year old. *

As the party noving to anmend the pleadings, plaintiffs
bear the burden of explaining the reasons for their delay in

seeki ng the amendnent. Tarkett Inc. v. Congoleum Corp., 144

F.R D. 289, 290 (E.D. Pa. 1992). They make no attenpt to

shoul der this burden, instead sinply claimng only that "[t]he
proposed anmendnents fall well within the bounds of reasonable
amendnment," PI. Mem at 3, and should therefore be allowed. This
Court, however, takes seriously its obligation to ensure the

tinmely resolution of cases before it, see Cvil Justice Expense

and Delay Reduction Plan, and will not ratify plaintiffs'

apparently contrary belief.

It is also of great concern to us that plaintiffs seem
t hrough this anmendnent, to be attenpting an end-run around our
June 14 Order. Although the proposed anended conplaint fails to
address any of our substantive concerns about Rule 23(b)(2)

certification in this case, * plaintiffs seemto believe that

20 The delay in resolving this matter is al nost
entirely attributable to plaintiffs. The original conplaint was
filed on Qctober 24, 2006, but was apparently never served on
defendant. The Court's Deputy Clerk sent a letter noting that
the case would be dism ssed under Fed. R Cv. P. 4(m if service
was not made in a timely manner. |In response, plaintiffs did
not, in fact, serve Exelon, but instead filed an anended
conpl aint on February 21, 2007, effectively restarting the clock
for service. Plaintiffs have tw ce sought el eventh-hour
extensi ons of deadlines we had established, which we have deni ed.
Plaintiffs' behavior gives every appearance that they are seeking
to draw out the litigation as nuch as possible. W are unwilling
to help them do so.

L As we noted above, the proposed anendnent to the
(continued...)
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they can reopen the issue through the sinple ploy of anending the
conplaint. They are m staken.

Finally, we note that plaintiffs' proposed anendnents
are futile. The proposed anendnents do nothing to address our
grave concerns about class certification, which are the primary
topic of this opinion. Ganting plaintiffs' notion would stil
result in the denial of their class certification notion. There
is, therefore, no reason for us to do so.

Because (a) plaintiffs have unduly del ayed in
requesting this anmendnent, (b) the proposed anmendnents will cause
unnecessary further delay to the resolution of this case, (c) it
wi |l prejudice defendants, and (d) the proffered anmendnents are

futile, we will deny plaintiffs' notion to anmend their conplaint.

E. Rul e 23(b) Requirenents
1. Rul e 23(b) (2)

Technically, there is no need for us to address the

Rul e 23(b)(2) certification issue because we have ordered the

21(...continued)
conpl aint does not, in fact, renove plaintiffs' clains for
conpensatory and punitive damages. Further, our Order expressly
held that, even if those clains were renoved, Rule 23(b)(2)
certification would still be inappropriate. See June 14 Order at
(s) ("Thus, even if the only nonetary awards are related to back
pay, the Allison factors tip strongly agai nst such an award bei ng
"“incidental.""). The proposed anendnment does not even purport to
address those concerns, but sinply argues that we were nm staken
in our findings. PI. Mem at 2. Such a contention is only
properly made in the context of a notion for reconsideration,
whi ch must be filed within ten days of the Order for which
reconsideration is sought. Loc. R Cv. P. 7.1(g). Plaintiffs
failed to file such a notion and we see no reason to cure their
failure by considering those issues now.
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(b)(2) allegations stricken fromthe conplaint, see June 14
Order, and have denied plaintiffs' notion to anmend the conpl ai nt
to re-insert them Nevertheless, in the interest of
conpl eteness, and to show that we Really Meant It, we wll
briefly reiterate our findings on that subject and address
plaintiffs' new argunents here

"Subsection (b)(2) class actions are 'limted to those
cl ass actions seeking primarily injunctive or correspondi ng

declaratory relief.'" Barnes v. Am Tobacco Co., 161 F.3d 127,

142 (3d Gr. 1998) (quoting 1 Newberg on Class Actions § 4.11, at

4-39). Finding no binding precedent on how to determ ne whet her
the relief plaintiffs seek is "primarily" injunctive or

decl aratory, our June 14 Order adopted the standard in Allison v.

Ctgo Petroleum Co., 151 F.3d 402 (5th CGr. 1998). W reasoned

t hat, although our Court of Appeals has not adopted the Allison

standard, it has ruled that a district court does not err by

applying it, see Barabin v. Aramark Corp., 2003 W. 355417 (3d
Cr. Jan. 24 2003) (unpublished), and cases in |ower courts have
surm sed that "the Court of Appeals will join the Fifth, Seventh,

and Eleventh Crcuits [in adopting Allison] when an appropriate

case reaches it." Pichler v. UNITE, 228 F.R D. 230, 256 (E.D.
Pa. 2005); see also Thonpson v. Merck & Co., 2004 W. 62710 (E. D

Pa. Jan. 6, 2004) at *4. Since our Court of Appeals had
denonstrated at least its tacit approval of Allison and since

neither party presented us with an alternative standard, we chose

to apply it.
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Allison held that "nonetary relief predom nates in
(b)(2) class actions unless it is incidental to requested
injunctive or declaratory relief.” 151 F.3d at 415. The Court
defined "incidental" as "danages that flow directly from

liability to the class as a whole on the clains formng the basis

of the injunctive or declaratory relief" and said that

"[1]deally, incidental damages should be only those to which

cl ass nenbers automatically would be entitled once liability to
the class (or subclass) as a whole is established.” 1d. "[S]uch
damages shoul d at | east be capable of conputati on by neans of

obj ective standards and not dependent in any significant way on
the intangi ble, subjective differences of each class nenber's

ci rcunmstances.” 1d.

Al t hough plaintiffs have at various tines and in
various ways sought to withdraw their clainms for conpensatory and
puni ti ve danages on behalf of the class, they have consistently
mai ntai ned that class nenbers are entitled to back pay. 1In the
June 14 Order, we found that because those enpl oyees who were
harnmed by defendant's all egedly discrimnatory conduct woul d be
entitled to back pay for a variety of different reasons -- sone
enpl oyees were deni ed pronotions, sonme were denied pay increases,
some were deni ed devel opnental opportunities, sone had no claim
to any nonetary harmat all -- no objective standard coul d
gquantify the back pay due to each class nenber and the clains
woul d depend on each class nenber's uni que circunstances. For
t hese reasons, we found that Rule 23(b)(2) certification was

i nappropriate and struck those allegations fromthe conplaint.
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In their class certification notion, plaintiffs argue
for the first tinme that we should instead apply the ad-hoc
standard of Robinson, 267 F.3d at 164. That approach woul d
certify (b)(2) classes when "(1) the positive weight or value [to
the plaintiffs] of the injunctive or declaratory relief sought is
predom nant even though conpensatory or punitive danmages are al so
clained, and (2) class treatnent would be efficient and
manageabl e, thereby achi eving an appreci abl e neasure of judici al
econony." 1d. (internal quotations omtted). Under Robinson,
they argue, we nust hold a hearing to determ ne what form of
relief predomnates in the mnds of the class nenbers. Even were
we to apply that standard, for reasons that we will discuss in
nore detail below, we could not find that class treatnent woul d
be efficient or manageabl e. Because this case, in very large
nmeasure, turns on the individual determ nations of autononous
manager s rat her than on conmon questions of fact and law, we find
that class action treatnment would not "achiev[e] an appreciable
measure of judicial econony,” but rather would create an unw el dy
masma, rife with mni-trials and procedural headaches. For that
reason, even under the Robi nson approach, Rule 23(b)(2)

certification would be inappropriate.

2. Rul e 23(b)(3)

Plaintiffs also seek certification under Rule 23(b)(3).
Rul e 23(b)(3) certification requires the proponent to show both

t hat conmon questions of |aw and fact predom nate over questions
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that are unique to individual plaintiffs, and that a class action

IS superior to other possible nethods of resolving the conflict.
The predom nance requirenent of Rule 23(b)(3) is

significantly nore rigorous than the commonality requirenent of

Rule 23(a)(2). See Newton, 259 F.3d at 187; MMhon Books, Inc.

v. Wllow Gove Assocs., 108 F.R D. 32, 35 (E.D. Pa. 1985).

Thus, our finding that plaintiffs have failed to neet the
commonal ity requirenent is, by itself, dispositive of the Rule
23(b) (3) question.

Even were we to find that sone common questions exi st,
however, it is clear that they do not predomnate in this case.
The very fact that plaintiffs devote nearly forty pages of their
brief to the specific allegations of the naned plaintiffs is
evidence of this fact. Equally problematic is plaintiffs
i nsi stence on resolving the individual damage cl ains of the naned
plaintiffs alongside the class-wide liability issues. The
unw | I'i ngness of the named plaintiffs to subsunme their individual
clains to those of the class is yet another indication that this

matter is unsuitable for class treatment. ?

2 1t is this issue that is at the heart of Exelon's
adequacy argunent, which we declined to address in detail above.
I n essence, Exelon clainms the naned plaintiffs are forgoing a
remedy on behalf of the class that they continue to seek for
t hensel ves. Further, it is likely that, were the equitable
clains to be litigated on a class basis, claimpreclusion would
bar nmenbers of the class fromlater seeking conpensatory and
punitive damages. Naned plaintiffs seek to certify a class that
woul d grant Iimted nmonetary relief to their fell ow class nenbers
and woul d potentially bar themfrom any future damages cl ai s,
while still seeking a significant payout, including potentially
puni tive danages, for thenselves and their attorneys.
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In cases like this where plaintiffs each all ege
di scrimnation, but the discrimnation manifests itself
differently for each of them courts regularly deny class
certification. |In Thonpson, Judge Wi ner denied cl ass
certification after finding that "[a]lthough all the plaintiffs
claimthey were discrimnated agai nst by Merck on the basis of
their race, they allege that they were exposed to the all eged
discrimnation in varying ways, by different people, for
different anounts of tinme and experienced different injuries.”
2004 W. 62710 at *4. Simlarly, in Donal dson, we denied class
certification because we found that plaintiffs had not identified
"a harmthat all white nmales suffer at all Exelon sites as a
result of the Exelon corporate culture."? 2006 W. 2668573 at
*5. Those concerns apply equally to this case, where no single
factor unifies the clainms of all class nenbers.

Rul e 23(b)(3) also requires us to determ ne whet her
class action litigation is a superior nethod of resolving the
clains at issue. Plaintiffs' only argunent on this point is that
class action litigation is the only nethod of ensuring that class
menbers with relatively small clains will have access to counsel
and be allowed to litigate their clains. PI. Mem at 81-82.

First, we note that plaintiffs provide no evidence of
any claimants who would be unable to litigate their clainms in the

absence of class status. Second, and nore inportantly, the fee-

2 It isironic that within a period of eighteen
nont hs, enpl oynent class actions on behalf of both white nale
enpl oyees at Exel on and bl ack enpl oyees at Exelon were filed in
this district and were randomy assigned to the sane judge.
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shifting provisions of Title VII exist precisely to address this
concern. Finally, were class nenbers to bring suit individually,
they would not be required to limt their clains to back pay, but
coul d al so seek the conpensatory and punitive damages that naned
plaintiffs are so willing to toss overboard in the interest of
saving class certification, and so would potentially be entitled
to significantly | arger damage awards than those this case seeks
on their behalf. W find, therefore, that there is no nerit to
plaintiffs' argunent that certain class nenbers will be unable to
receive justice in the absence of class certification.

It is perhaps not surprising that plaintiffs nmake no
further argunent that class action is a superior neans of
resolving the issues raised here. For all of the reasons we have
di scussed at |l ength above, it is clear that this case is poorly
suited to class resolution. Because the clains of all class
menbers are unified by neither the enpl oyer action that caused
them or the danmage that the enpl oyees suffered, there is no basis
for plaintiffs to claimthat class action is a superior neans of
resolving this conflict.?

For the reasons stated above, we find that plaintiffs
have not net their burden of denonstrating that this action neets

t he predom nance and superiority requirenents of Rule 23(b)(3).

>4 Indeed, it is not even clear fromthe record before
us that the cases of the eight named plaintiffs "aris[e] out of
t he sanme transaction, occurrence, or series of transactions or
occurrences" or share a common question of law or fact sufficient
to nmake joinder of their cases proper under Fed. R Cv. P. 20.
At the close of discovery, therefore, we will order plaintiffs to
show cause why the remaining clainms should not be recast into
ei ght separate actions.
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[11. Concl usion

Because we find on nultiple grounds that plaintiffs
have failed to neet the requirements of both Rule 23(a) and Rule

23(b), plaintiffs' notion for class certification nmust be deni ed.

BY THE COURT:

[s/ Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI LNA GASTON, et al. : ClVIL ACTI ON
V. :
EXELON CORPORATI ON : NO. 06- 4762
ORDER

AND NOW this 30th day of Novenber, 2007, upon
consi deration of plaintiffs’ notion for class certification
(docket entry # 52), defendant's menorandumin opposition (docket
entry # 59), plaintiffs' notion for leave to file a reply (docket
entry # 63), plaintiffs' notion for |leave to file a second
anended conpl ai nt (docket entry # 51), defendant's response to
that notion (docket entry # 56), and plaintiffs' notion for |eave
to file areply to that notion (docket entry # 58), and for the
reasons articulated in the acconpanyi ng Menorandum of Law, it is
her eby ORDERED t hat :

1. Plaintiffs' notion for leave to file a reply in
support of class certification is GRANTED

2. Plaintiffs' notion for class certification is
DENI ED;

3. Plaintiffs' nmotion for leave to file a reply is
support of their notion to file an anmended conplaint is GRANTED

4. Plaintiffs' notion for leave to file an anended
conmpl ai nt i s DEN ED

5. Al merits discovery regarding the naned
plaintiffs' clainms, including any required expert reports, shall

be COWLETED by February 15, 2008;



6. By February 29, 2008, plaintiffs shall SHOW CAUSE
why the clains of the eight remaining plaintiffs should not be
severed into separate actions; and

7. Schedul ing of dispositive notion practice shall
ABI DE our resolution of the question of whether joinder in this

case i s proper.

BY THE COURT:

/sl Stewart Dal zell, J.




